
With a new Colorado law going into effect on August 1st allowing those living here to apply for 

driver’s licenses and ID cards regardless of immigration status, many are excitedly trying to line 

up their appointments at the Department of Motor Vehicles (DMV).  For those who have tried to 

get licenses before, the better idea would be to slow down and assess potential criminal liabil-

ity.  If you have ever applied for a driver’s license or state ID card in any state and provided any 

false name or any other false information, you could be charged with a serious crime when you 

show up at the DMV to apply for your new license.  The DMV will run a background check, 

potentially using its fingerprint or facial recognition software, on all who apply for a new license 

or ID card. If a discrepancy is discovered, the case may be referred for potential criminal prose-

cutions of past fraudulent applications.  Those who have applied for a license or ID that they 

were not eligible for, those who have ever presented false information or documents to the DMV, 

and those with doubts about the matter should consult with an attorney before going to the 

DMV.  For more information, please see the attached flier from the American Immigration Law-

yers Association (AILA) Colorado. 
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NEW DEFENSES AVAILABLE AGAINST IMMIGRATION 

CONSEQUENCES OF CRIMINAL CONVICTIONS 

On July 24, 2014, noncitizens with criminal convictions who 

want to apply for an immigration benefit were handed an im-

portant decision by the Board of Immigration Appeals (BIA) in 

Matter of Chairez, 26 I&N Dec. 349 (BIA 2014).  Chairez con-

firms that the Supreme Court decision in Descamps v. United 

States overruled a previous BIA decision in Matter of Lanferman.  

Lanferman had made it easier for immigration judges to find stat-

utes “divisible” and therefore allow them to look at criminal con-

viction-related documents outside statute of conviction when 

determining the immigration consequences of a conviction.  The new decision forces immigration 

adjudicators to focus on the statutory elements of the offense and narrows the number of statutes 

that the adjudicators can consider “divisible” for purposes of looking to documents outside of the 

plain language of the statute.  Moreover, Chairez generally defines an element as something that 

a jury would have to unanimously agree on in order to convict the defendant, greatly limiting 

adjudicators’ ability to look behind the face of previously “divisible” statutes.  The decision in 

Chairez, in conjunction with last year’s Supreme Court decisions in Descamps v. United States, 

and Moncrieffe v. Holder, have created strong defenses against removal and in support of eligibil-

ity for relief from removal and other benefits for noncitizens with certain convictions.  If you are 

wondering about the immigration consequences of a criminal conviction and whether these new 

cases might help you, please schedule a consultation and be sure to bring copies of documents 

related to any criminal convictions. 

Contributed by Aaron Hall, Partner 
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E M P L O Y M E N T  A U T H O R I Z A T I O N  
V E R I F I C A T I O N :  A  F I N E  L I N E  B E T W E E N  
C O M P L I A N C E  A N D  D I S C R I M I N A T I O N  
Contributed by Amber Blasingame, Associate Attorney 

The I-9 Form is an enigma among so many complex immigration forms. Employers and employ-

ees often may overlook the significance of the form and reasons why the form exists. Created in 

1986, the form was intended to reduce the allure of unauthorized employment in the United States. 

However, a zealous employer must not only focus on the employment authorization verification 

section of the law, but should also be wary of the anti-discrimination requirements of the law. A 

recently published settlement agreement between the Office of Special Counsel (OSC) and Com-

mercial Cleaning Systems, Inc. (CCS) reminds employers that the anti-discrimination section of 

the law is just as important as the employment authorization verification requirements of the I-9 

Form. 

 

Anyone who has been hired by an employer since November 6, 1986, has at one time or probably 

multiple times completed an I-9 Form. It is a two page form (previously only one page) in a myri-

ad of one and two page forms that you complete as part of your hiring process. You may even 

have called the employer in advance asking her what you should bring with you on your first day 

of employment. If he or she told you to specifically bring a driver’s license and social security to 

verify employment without providing you with the full list of acceptable documents, the employer 

may actually have been in violation of the discrimination portion of the I-9 Form. While other 

factors may be necessary to actually pursue a claim, it can be that easy for an employer to cross 

the line, especially if it becomes a practice. 

 

In the OSC settlement with CCS, CCS crossed the line when it “engaged in unfair documentary 

practices,” specifically “practices of over-documentation” requirements for non-U.S. citizen appli-

cants for employment. The law governing the employment authorization verification process lays 

out the type of documents that an employer may accept and/or require that a new hire present for 

employment authorization verification and identification. INA §§ 274A(b)(1); 274B(a)(6). On 

your first day of work or even prior, your employer may have presented you with a list divided 

into three columns marked A, B, or C. Each column requests acceptable documents that establish 

employment authorization and/or identification. The employer should leave it up to the employee 

as to which of the documents he chooses to present to establish eligibility for employment. If the 

employee satisfies the document requirement, the employer may not request any additional docu-

ments. An employer may also not restrict the documents that an employee may provide, per the 

example above, or reject a valid employment authorization document with an expiration date. 

These practices are especially a problem if a pattern emerges of limiting requests for excessive or 

restrictive documentation to immigrants or persons perceived to be immigrants or foreign nation-

als. An employer may not discriminate in hiring and firing practices on the “basis of citizenship 

status or national origin.” INA § 274B(a)(1). 

 

While an employer may think these practices are minor infractions in a good faith effort of com-

pliance, a necessary evil, the consequences of such a practice may lead to civil fines and/or back-

pay obligations. In the case of CCS, the employer was fined a total of $53,550, and required to set 

aside at least $25,000 “to compensate work-authorized individuals” who were not considered for a 

position, “denied or delayed job placement, suspension, termination, or other periods of lost work” 

as a result of CCS’s unauthorized hiring practices. Civil fines for unfair documentary practices or 

document abuse may range from $110 to $1,100 “for each individual discriminated against,” ac-

cording to the Form M-274 Handbook for Employers available on the USCIS website. Discrimi-

nation in hiring on the basis of citizenship status or national origin may lead to fines as much as 

$3,200 per individual for first time offenders and as much as $16,000 for each individual if the 

practice continues. 

 

Employers are strongly advised to regularly audit their I-9 Forms and continually train staff on 

proper and updated workforce compliance procedures and policies. To help in this process, we 

would encourage employers to seek out counsel from licensed immigration attorneys who can not 

only assist with the audit process but also provide direction and training to authorized representa-

tives of the employer assigned to collect and retain employment authorization verification forms. 

In certain states, such as Colorado, this may include state required documentation retention proce-

dures.  


