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On February 13, 2016, Justice Antonin Scalia passed away after 30 years of service on 
the Supreme Court.  Justice Scalia’s passing leaves the Court with eight justices.   
 
While Justice Scalia was undoubtedly an influential member on the bench, his absence is 
unlikely to affect the pending case regarding the Deferred Action for Parental  
Accountability (DAPA) program and the expansion of Deferred Action for Childhood  
Arrivals (DACA) program.   
 
The federal government, seeking to overturn the lower court’s ruling and implement the 
programs, was always going to need five justices to rule in its favor.  Most expected  
Justice Scalia, along with Justices Thomas and Alito, to vote to uphold the lower court’s 
ruling to continue to block implementation of the programs.  That left, and continues to 
leave, six possible votes from the remaining members of the Court.  The federal  
government therefore needs to get at least five of those remaining six votes in order to win 
the case and implement DAPA and expanded DACA.  The remaining six justices are: 
Ginsburg, Breyer, Kagan, Sotomayor, Roberts, and Kennedy.  The first four of those  
justices are thought to be likely to vote to rule in favor of the federal government.   
 
If all of this turns out as expected, the decision will come down to whether the federal government can convince either 
Chief Justice Roberts or Justice Kennedy to rule in its favor.  If it can get one or both of those votes, it should be able to 
win the case and implement the programs later this year.  If it cannot, then the best it will be able to do would be a 4-4 
tie, which would leave the lower court’s ruling undisturbed. 

WHAT DOES JUSTICE SCALIA’S PASSING MEAN FOR DAPA? 
Contributed by Aaron Hall, Partner 

Contributed by Courtney Butler, Associate Attorney 

In a recent trend, many foreign nationals who have been convicted of a DUI in the United States have received visa  
revocation letters requesting that they leave the United States, return to their home country, and have their visas  
revoked.  Some foreign nationals have received these revocation letters after a DUI arrest, but before an actual  
conviction, therefore depriving them of the opportunity to defend themselves against the DUI charge.  
 
It appears that the government is basing the revocations on INA § 212(a)(1)(A)(iii), which provides that a foreign national 
is inadmissible to the United States for having a physical or mental disorder that may pose, or has posed, a threat to the 
safety or welfare of people or property. 
 
The American Immigration Lawyers Committee (AILA) is currently discussing this issue with government officials to    
determine how widespread it is.  AILA plans to issue a practice advisory in the near future.  For now, it appears that the 
visa revocation does not mean that the foreign national is out of status, as the I-94, not the visa, governs status.  It is 
also likely that the revocation is not valid until the foreign national departs the United States.  If a foreign national does 
depart the United States and is required to reapply for a visa, he or she will likely need to appear before a panel  
physician who will recommend that the visa not be issued until the DUI is at least one year old.  Thus, if a foreign  
national’s I-94 enables him or her to stay in the United States long enough for one year to pass since the DUI arrest, he 
or she may be able to avoid a visa revocation. 
 
Because each case is different, and because this issue is still developing, if you receive a visa revocation letter, we  
recommend that you contact the attorneys at Joseph Law Firm for advice specific to your case.  
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DEPARTMENT OF LABOR ANNOUNCES IMMEDIATE CHANGES TO THE H2B  

PROGRAM AFTER THE CONSOLIDATED APPROPRIATIONS ACT WAS SIGNED INTO 

LAW 
Contributed by Jeff Joseph, Senior Partner 

On December 18, 2015, President Obama signed the 2016 Appropriations Act into law. The Appropriations Act made 
some significant changes to improve and streamline the H2B program.  Shortly after the law was signed, the Department 
of Labor issued emergency guidance that implements immediate changes to the H-2B program and allows employers to 
file and take advantage of the new changes. 
 
First, and most important, the Act amended the Immigration and Nationality Act to reinstate the “returning worker”  
exception to the cap. H2B numbers are limited to 66,000 each year and that number is divided between the first half of 
the fiscal year (October 1

st
 through March 31

st
) and the second half of the fiscal year (April 1

st
 through September 30

th
).  

The cap has been a challenge for employers who rely on the H2B program because there are many more applications 
filed each year than visa numbers available.  Furthermore, many employers rely on the H2B program year after year and 
it is an advantage to those employers to have workers who know the business and are willing to return every year.  The 
returning worker exception means that any worker who was counted against the cap for FY 2013 through FY 2015 will 
not be counted against the cap for fiscal year 2016.  The change applies to any application pending or filed after  
December 18, 2015. 
 
The second significant change allows requires the Department of Labor to accept private wage surveys even when there 
is an available survey from the Department of Labor Occupational Employment Statistics (OES) office. The methodology 
in the survey must comport to DOL standards, but this is an area that has caused significant problems for employers 
who rely on industry-specific wage surveys for purposes of setting wages and hiring. 
 
Finally, the Act changes the definition of temporary need from 9 months back to “one year or less” as defined in the  
regulations to allow for employers to seek workers for up to 12 months. Nevertheless, it has been our experience that the 
DOL applies a de-facto 10 month rule for H2B applications. 
 
As an immigration law firm in Colorado, our firm is very aware of how reliant Colorado resorts, hotels, lodges and  
industries are on the H-2B program. We represent H2B employers in a variety of industries from resorts, hotels, con-
struction, landscaping, rafting, and other industries.  Any employer seeking to bring H2B workers into the United States 
should consult with our firm for assistance in this complicated process. 

KIRBY AND JEFF JOSEPH ARE FACULTY AT AILA’S BUSINESS SCHOOL FOR 
THE IMMIGRATION LAWYER 

FIRM NEWS 

Law school does not prepare attorneys to run their own practice or to 
be a business owner.  Kirby and Jeff Joseph, Partners of Joseph 
Law Firm, were both faculty members at the American Immigration  
Lawyers Association Nevada Chapter conference on Business 
School for Immigration Lawyers.  During this two day conference in 
February, Jeff and Kirby helped new practitioners and seasoned  
attorneys looking for new ideas and tools for making their law  
practice more efficient, profitable and successful.  To find out more 
about Kirby’s law practice management consulting services please 
visit her website at www.Strategy4Success.net. 
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